STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

FLORI DA PONER & LI GHT )
COVPANY, )
)
Petiti oner, )
)
VS. ) Case No. 99-4264RX
)
PUBLI C SERVI CE COW SSI ON, )
)
Respondent . )
)
FI NAL ORDER

Thi s cause cane before the undersigned on a Mdtion to
Dismss filed on October 27, 1999, by Respondent, Public Service
Comm ssion (PSC). By its notion, the PSC noves for the dism ssal
of a rule challenge by Petitioner, Florida Power & Light Conpany
(FPL), which seeks a determ nation that Rule 25-22.036(3),
Florida Adm nistrative Code, is invalid on nunerous statutory
grounds. A response in opposition to the notion was filed by FPL
on Cctober 29, 1999. Oal argunent on the notion is unnecessary.
Havi ng consi dered the notion and response, the notion is granted
for the foll ow ng reasons.

For purposes of ruling on the notion, the rel evant
allegations in FPL's petition have been accepted as being true.
They reflect that on Decenber 15, 1998, as later clarified by
Orders entered on April 20, May 21, July 1, and Septenber 2,
1999, the PSC initiated an "adjudi catory proceedi ng" for the

pur pose of investigating "planned, aggregate electric utility



reserve margins in peninsular Florida"; that the proceeding "w ||
be treated as a contested docket involving disputed i ssues of
material fact and conducted pursuant to [ S]ections 120.569 and
120.57, Florida Statutes, and rule chapter 28-106, Florida

Adm ni strative Code"; and that FPL's substantial interests wll
be affected by that proceeding.

In a prelimnary ruling entered on July 1, 1999, a
Comm ssi oner serving as a Prehearing Oficer cited as the source
of authority for instituting the proceeding Rule 25-22.036(3),
Florida Adm nistrative Code, the rule under challenge. This
ruling was confirmed by the full Comm ssion by Order dated
Septenber 2, 1999. The challenged rule reads as foll ows:

Orders and Notices. Upon its own notion, the
Comm ssion may i ssue an order or notice
initiating a proceeding. Such order or
notice shall be served upon all persons naned
therein. The Comm ssion may al so transmt
notice of its action to other persons
requesting such notice, and may publish such
notice in appropriate newspapers of general
circulation and the Florida Adm nistrative
Weekl y.

FPL contends that in order to initiate a formal proceeding
under Sections 120.569 and 120.57(1), Florida Statutes, the PSC
must rely on the Uniform Rul es of Procedure as its source of
authority, and specifically those found in Chapter 28-106,
Florida Adm nistrative Code. This is because pursuant to Section
120.54(5)(a)1., Florida Statutes, effective July 1, 1998, the

Uni form Rul es of Procedure replaced the PSC s prior procedural

rul es by operation of [aw, unless an exception had been granted



by the Adm nistration Conmm ssion. Dep't of Corrections v.

Saulter, 24 Fla. L. Wekly D1951 (Fla. 1st DCA, August 20, 1999)
("[b]y July 1, 1998, all agencies had to follow the Uniform Rul es
of Procedure, rather than procedural rules specific to any
particul ar agency, unless an exception had been granted by the
Governor and Cabinet, sitting as the Adm nistration Conm ssion").
The PSC s request for an exception for the chall enged rul e was
deni ed by the Adm nistration Comm ssion on June 25, 1998.
Therefore, FPL contends that the challenged rule may only be used
to initiate "agency investigations prelimnary to agency action,"”
whi ch are neither subject to the requirenents of Sections 120. 569
or 120.57, Florida Statutes, nor to the Uniform Rul es of
Procedure, and which nay not culmnate in an adjudication of
FPL's rights. Because the PSC has unlawfully used the rule to
initiate a formal proceedi ng under Sections 120.569 and
120.57(1), Florida Statutes, FPL asserts that the rule is invalid
for nunmerous reasons.

Inits Mdtion to Dism ss, the PSC argues that the rule
chal | enge shoul d be di sm ssed on various grounds, only one of
which is pertinent to this discussion. As to that ground, the
PSC contends that FPL is nerely conplaining that the PSCis
incorrectly applying the rule, and that this type of claimcan be
properly | odged during the course of the formal proceedi ng now
pendi ng before the PSC, or in an appeal fromany final agency

action.



Al t hough the petition challenges the validity of the rule on
the grounds it violates Section 120.52(8), Florida Statutes, in
seven respects, the gravanen of FPL's conplaint is that the PSC
has used the rule in an erroneous way. Mre specifically, the
petition alleges that "the PSCis illegally relying on [the rule]
to initiate and conduct an adjudi catory proceedi ng intended to
affect [FPL's] substantial interests pursuant to [S]ections
120.569 and 120.57, Florida Statutes."

Since at |east 1984, the courts have held that "the renmedy
for an erroneous application of [a rule] is a proceedi ng pursuant

to Section 120.57." Hasper v. Dep't of Admn., 459 So. 2d 398,

400 (Fla. 1st DCA 1984). See al so Beverly Health and Rehab.

Servs., Inc. v. Agency for Health Care Adm n., 708 So. 2d 606

(Fla. 1st DCA 1998) (where the substance of a rule challenge is
to attack the application of a rule, dismssal of the petition is
appropriate).

"The fact that an agency nmay wongfully or erroneously apply
[a rule] in any given situation does not invalidate the [r]ule.”
Hasper at 400. Thus, accepting as true FPL's allegation that the
PSC has erroneously used the rule in lieu of the Uniform Rul es of
Procedure, this does not invalidate the regulation. Even under
FPL's narrow interpretation of the rule, the PSC can still use
it, inalegitimte way, to initiate "agency investigations
prelimnary to agency action"” under Section 120.57(5), Florida

St at ut es.



Wt hout saying so specifically inits response to the
notion, but perhaps in an effort to distinguish the Hasper case,
FPL points out that in at |east two orders entered in the pending
PSC case, the PSC has construed the rule as |legal authority to
initiate a formal proceeding on its own notion whenever it
executes its statutory duties.

Whet her the PSC will choose to rely upon the rule in this
manner in any or all future cases is speculative at best. Such
an interpretation is hardly surprising, however, since any other
woul d be a clear adm ssion by the PSC that the rule had been
i nproperly applied. |In any event, Hasper nakes clear that FPL's
"renmedy for an erroneous application of Rule [25-22.036(3)]" is a
proceedi ng pursuant to Sections 120.569 and 120.57, Florida
Statutes, and if unsuccessful in that forum an appeal to the
Supreme Court once final agency action has been taken. [d. at
400.

For the reasons expressed above, the Mdtion to Dismss
shoul d be granted. This ruling renders noot a pending Corrected
Petition for Leave to Intervene filed by Florida Power
Corporation and a response in opposition to that petition filed
by the PSC. It is also unnecessary to decide whether the PSC
acted properly in this instance, or whether its interpretation of
Rul e 25-22.036(3), Florida Adm nistrative Code, is correct.
Finally, the final hearing on the nerits of the case is hereby

cancel | ed. It is, therefore,



ORDERED t hat the Public Service Comm ssion's Mdtion to
Dismss the Petition for Adm nistrative Determ nation of the
Invalidity of an Existing Rule filed by Florida Power & Light
Conpany is granted, and the petition is dism ssed, with
prej udi ce.

DONE AND ORDERED this 3rd day of Novenber, 1999, in

Tal | ahassee, Leon County, Florida.

DONALD R. ALEXANDER

Adm ni strative Law Judge
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NOTI CE OF RIGHT TO JUDI CI AL REVI EW

A party who is adversely affected by this final order is entitled
to judicial review pursuant to Section 120.68, Florida Statutes.
Revi ew proceedi ngs are governed by the Florida Rules of Appellate
Procedure. Such proceedi ngs are commenced by filing one copy of
the notice of appeal with the agency clerk of the D vision of

Adm ni strative Hearings and a second copy, acconpanied by filing
fees prescribed by law, with the District Court of Appeal, First
District, or with the district court of appeal in the appellate
district where the party resides. The notice of appeal nust be
filed within 30 days of rendition of the order to be reviewed.



